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THE DUTIES AND OBLIGATIONS OF NEUTRAL GOVERN- 
MENTS, PARTIES TO THE HAGUE CONVENTIONS, IN 
CASE OF ACTUAL OR THREATENED VIOLA- 
TIONS BY BELLIGERENTS OF THE STIPU- 
LATIONS OF THE SAID CONVENTIONS 

Address of Norman Dwight Harris, 

Professor of Diplomacy and International Law in Northwestern 

University 

The present great European conflict has drawn in a striking manner 
the attention of all students of international law, and of all thinking 
men to the so-called laws of neutrality. Not only has a sort of cynical 
skepticism arisen in certain quarters as to the real value of such laws ; 
but it has also become apparent to the careful observer that the exist- 
ing rules governing the relations between neutrals and belligerents have 
proved woefully inadequate to meet the conditions created by the 
present unprecedented international situation. If all the belligerents 
and neutrals had honestly tried to live up to the obligations imposed 
upon them by the laws of neutrality, the existing rules even then would 
not have sufficed to enable the European states to meet all the demands 
of the present emergency in an equitable manner. Important changes 
in the methods of modern warfare alone have been sufficient to render 
desirable the modification of a number of rules heretofore deemed wise 
and useful. But the deliberate and, in some cases, unjustifiable viola- 
tions of generally accepted principles by certain belligerents have made 
the situation much worse. And the tragic fate of Belgium, the pres- 
sure put on certain of the smaller Powers to induce them to join the 
belligerents or to permit infractions of their neutrality, and the enor- 
mous expense and heavy burden imposed upon those neutral countries 
whose territories unfortunately border upon the theater of the war, to 
prevent the invasion or misuse of their possessions, have laid upon an 
ill-defined neutrality code a burden much too heavy for it to bear, and 
one that it really was not intended to carry. 

To discuss this topic intelligently, we must, then, summarize briefly 
what are the duties and obligations of neutrals and of belligerents, draw 
attention to the chief inadequacies of these rules as applied to modern 
conditions, and suggest, if we can, some method by which these rules 
may be amended to meet the new situation, to secure protection for 
neutrals and to compel obedience by belligerents. 
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The duties and obligations of neutral states may be embraced in 
"three classes involving respectively, abstention, prevention and ac- 
quiescence," as Professor Thomas E. Holland 1 has so succinctly put it. 
The present paper is confined in its discussion to the last two divisions : 
the preventing of belligerents from violating neutral territory or 
waters, and the acquiescence of neutral states in any act of a belliger- 
ent that would violate the laws of neutrality. The efforts of neutral 
governments to carry out these obligations have been rendered doubly 
difficult by two things : the lack of carefully defined regulations govern- 
ing the action of neutrals, and the defiant position assumed by the 
military authorities of belligerent states. The public action of neutral 
governments has unfortunatery never been as distinctly elaborated in 
any form as the duties of the citizens or subjects of neutral states 
have been. This has been due chiefly to certain inherent though not 
unsurmountable difficulties, and to the natural desire of states not to 
see any restraint placed upon their power of independent action, nor 
to have the field of their political activities limited. 2 On the other side, 
belligerent states have hesitated to place any serious limitations upon 
the movements of their military forces. The true instructions of a 
belligerent state to its generals are always, as Professor Westlake so 
accurately describes them, 3 "Succeed — by war according to its laws, if 
you can — but, at all events and in any way, succeed." 

Another curious but important impediment has stood in the way, 
both of the clear interpretation of the laws of neutrality, and of their 
enforcement. This is the complete failure of international conven- 
tions and of most writers on international law to define satisfactorily 
the duties of belligerents towards neutrals. It is impossible to draft a 
complete and workable code of neutrality and to ignore the correlative 
obligations of belligerents. 

Convention V of the Hague Conference of 1907 is devoted to articles 
"respecting the rights and duties of neutral Powers" ; and most writers 
on international law — (even so careful an author as Westlake) — dis- 
cuss the "laws of neutrality" — under the topic: Rights and Obliga- 
tions of Neutral States, with little or no reference to the duties and 
obligations of belligerents. Wherever the latter are mentioned, it 



^'Neutral Duties in a Maritime War," Proceedings of the British Academy, 
11,2. 
2J0I111 Westlake, International Law. Pt. II. p. 204. 
3 John Westlake, International Law, Pt. II. p. 117. 
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usually is a repetition of the former rules, or a negative statement of 
a command to neutrals. 

During the last fifty to sixty years, the laws of neutrality have been 
elaborated along certain fundamental lines through the efforts of a 
number of leading states, chief among which has been the United 
States; but they have dealt very largely with the duties of neutrals. 
And, through the adoption of these rules, neutral states secured a 
recognition of their rights and a regular standing in international law. 
The work of the Second Hague Conference was devoted, in large 
part, to the elaboration of the laws of neutrality in connection with 
the law of war on land and of naval warfare. Among the leading 
principles accepted at this Conference and approved by practically all 
the states are the following: 

1. "The territory of neutral Powers is inviolate;" 4 

2. Troops or convoys of either munitions of war or supplies can 
not be moved across neutral territory by belligerents. 4 

3. Neutral territory must not be used as a base for wireless stations, 
prize courts, recruiting offices, supplies, or for military or naval 
operations by any belligerent Power. 4 *"* B 

4. Warships must not be built, equipped or manned in neutral ports 
or waters for belligerents. 5 

5. Neutral states must preserve a strictly impartial attitude towards 
all belligerents, and their governments officially give no aid, sup- 
plies, money or loans to either side. 4 ana 5 

A careful distinction is made, however, between the rules governing 
the action of belligerents on sea and those on land. The use of neutral 
land by belligerents is strictly forbidden ; but innocent passage through 
the territorial waters of neutral states is permissible, particularly where 
the water in question is a strait or channel connecting two portions of 
the open sea. Belligerent ships may take refuge under stress of 
weather, or obtain coal and supplies sufficient to reach the next port, in 
neutral waters ; but they must not use the same as a base of operations 
or a place in which to lay in wait for or to attack the enemy. Neutrals, 
however, may regulate the use of their own territorial waters and are 



Convention V, Rights and Duties of Neutral Powers in War on Land, Arts. 
1, 2, 3, 4, and 11. 

'Convention V, Rights and Duties of Neutral Powers in Naval War, Arts. 4, 
5, 6, 8 and 9. 

"Compare Scott. Hague Conference*, II, 6J2-33. 
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held responsible for the infractions of their waters and neutrality. 
Neutrals may exclude belligerents from their territorial waters if it 
is apparent that the passage of belligerent forces through those waters 
will jeopardize their neutrality. Ships or military forces that violate 
neutral waters or territory must be interned till the end of the war. 
If a belligerent attacks the ships of another within the territorial 
waters of a neutral, or an act harmful to another state occurs on 
neutral territory, it is incumbent on that neutral to take prompt steps 
to prevent such violations and to demand the proper apologies and 
indemnities in case the violations actually take place. 

In these and in all cases where the inviolability of neutral territory 
and the position of neutral states and their citizens are threatened, the 
burden of preventing infractions of neutral laws is laid upon the neutral 
Powers. If they take every reasonable precaution and make an honest 
effort with all the means at their disposal to prevent violations of their 
neutrality, they can not be held legally responsible for the acts of 
violence. The means that should be used by a neutral to preserve its 
neutrality or to prevent a misuse of its territory or territorial waters, 
and the extent to which it should use these means and its powers to 
enforce neutral rights have not yet been fully denned. As a result of 
the three rules of the Treaty of Washington and the decision in the case 
of the Alabama, it was laid down that a neutral must exercise "due dili- 
gence." This term is obviously open to various interpretations ; and the 
definition of the tribunal that "due diligence ought to be exercised by 
neutral governments in proportion to the risks to which either of the 
belligerents may be exposed from a failure to fulfil the obligations of 
neutrality on their part" was never generally accepted. The Hague Con- 
ference interpreted this to mean that a "neutral Power is bound to exer- 
cise such surveillance as the means at its disposal allow to prevent any 
violation" of the rules governing neutrality agreed upon by the Confer- 
ence. 7 This is the present status and is as far as the states have been 
willing to commit themselves, for no one can reasonably expect a 
neutral state to do more to fulfil its neutral obligations than it is able 
to do with the means and powers at its disposal. 

Prompt warnings and threats to withdraw from belligerents the 
innocent use of territorial waters are no doubt legitimate means open 



7 Convention V. Rights and Duties of Neutral Powers in Naval War. Arts._ 2 
and 5. Compare with interpretation in Le Deuxieme Conference de la Paix. 
Acts and Documents, Vol. Ill, pp. 511-12, Art. 25. 



35 

to neutral states. Prompt protests ought always to be the first act of a 
neutral whenever any infraction of its rights or territory is imminent 
or has taken place without warning. Every effort should be made 
diplomatically to induce the belligerents to respect the rights and ter- 
ritories of neutrals. A neutral is not obliged to protest against or 
punish for acts in violation of the neutrality of other neutral states, or 
for acts in violation of its neutrality not done on its own territory. 
The use of force by neutral nations to preserve their neutrality is 
justifiable, when all peaceful means fail. The Hague Convention of 
1907 was unanimous in declaring that "the fact that a neutral Power 
resists even by force attempts to violate its neutrality, can not be re- 
garded as a hostile act." 8 This exercise of the right to employ force 
should, however, be used with caution, for it may react in a most un- 
desirable way upon the user. In the case of small neutral states, they 
may be forced in spite of themselves into a position of belligerency. 
And more powerful belligerents may also be drawn into the conflict if 
they appeal too hastily and bruskly to forcible measures. It is prob- 
able that more can be accomplished in the direction of securing obedi- 
ence to the laws of neutrality and protection for the rights of neutrals 
through the exercise of a consistent and firm policy by all neutral states 
in defense of the existing rules and by a general cooperation in the en- 
forcement of the same. Belligerents have always been quick to note 
looseness or remissness on the part of neutral states and to hold them 
to a strict account. Huge indemnities have had to be paid, as in the 
case of the Alabama, and sister ships built in England during the Civil 
War, for lack of care in the enforcement of neutral duties and obli- 
gations. It would appear, therefore, that sufficient emphasis has been 
laid upon the duties and obligations of neutrals, for these are reason- 
ably clear, as well as the penalties for their violation or evasion. The 
experiences of the present war have clearly shown, however, that a 
good deal of work yet remains to be done in the field of defining the 
rights of neutrals and the obligations of belligerents. 

The general obligations of belligerents are well known, and certain 
acts are definitely forbidden to them ; but a serious situation has arisen 
because there is no way provided to compel belligerents to respect the 
rights of neutrals or obey the recognized rules of neutrality, except 
through the agency of the neutral state itself. A powerful state may 



8 Convention S, Respecting the Rights and Duties of Neutrals on Land, Chap. 
I, Art. 10. 
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succeed without recourse to force in having its rights respected by the 
belligerent nations, and in preventing any serious violations of its 
neutrality. A small state with little or no naval or military forces is 
at a great disadvantage and may be forced to bear heavy military bur- 
dens and many inconveniences in order to preserve its neutrality. It 
may even have to permit infractions of its waters or territory or suffer 
desolation and ruin at the hands of an unscrupulous but well-armed 
belligerent. The whole system is evidently wrong and unjust. The 
burden is laid upon the weak and those most likely to respect the laws, 
while the strong and those states who are the most tempted to break 
over are neither compelled to assume a serious responsibility, nor re- 
strained by adequate penalties. 

One of the chief difficulties in securing the proper enforcement of 
neutrality laws has been the action of belligerent states in interpreting 
these laws in the light of their own interests or necessities, and ex- 
pecting neutrals to do the same. On the 2d of August, 1914, Germany 
demanded of Belgium permission to march her military forces across 
its territory, offering to pay cash for all necessities used and for all 
damages. 9 And on August 4th, the Imperial German authorities wrote 
to the Swiss Government: "The Imperial Government has taken note 
of that Declaration [of neutrality by Switzerland] with sincere satis- 
faction, and feels assured that the Confederation, supported by its 
efficient army and the resolute will of the entire Swiss nation, will resist 
any violation of its neutrality." It was, therefore, permissible for one 
belligerent to violate the territory of one neutral, but not for other 
belligerents to do so. And it was a highly proper and commendable 
act for one neutral to resist with "the efficient army and the resolute 
will of the entire nation" any violation of its neutrality, but it was a 
crime for another neutral similarly threatened to do so. Such incon- 
sistent interpretations of the law of neutrality by powerful belligerents 
in their own interests render extremely difficult any intelligent enforce- 
ment of established laws and place all neutrals in a very difficult and 
dangerous position. The situation is further complicated by the in- 
creasing tendency of belligerents to ignore the rights of neutrals in 
their endeavors to protect their own interests and promote their own 
plans and operations: The lengthy correspondence — not yet ended — of 
the Government of the United States with certain belligerent Powers 
during all the present war is sufficient proof of this. It has led to a 



•Belgian Gray Book. 
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confusion of principles and rendered the enforcement of the laws of 
neutrality very difficult. 

No special guarantees or provisions for the protection of neutrals 
have been provided in international law, other than the signatures of 
all governments to the Hague Conventions. It was, therefore, deemed 
wise to give protection to the smaller neutrals — particularly to those 
whose geographical position rendered their territory liable to violation 
in the event of European wars — by special treaties of guarantees. 
And Switzerland, Belgium, 10 Luxemburg and Norway were protected 
in this way. But since the now famous "scrap -of paper" incident, even 
treaties of guarantee seem to have lost their importance. The state- 
ment that a state may violate at will its international obligations on the 
ground of national necessity provides no security for neutrals and is 
in no way admissible in international law. Nor is the lack of a moral 
code or the failure of a state to provide those municipal laws necessary 
to make possible the fulfilment of its duties and obligations as a bellig- 
erent, when war breaks out, a legitimate excuse for the non-fulfilment 
of those duties and for the disregard of the laws of neutrality. Self- 
defense for one state can never justify the destruction of an innocent 
by-standing neutral state. Neither do the accepted rules of interna- 
tional law or the dictates of justice and humanity permit belligerents to 
destroy with impunity the lives and properties of neutrals in order to 
execute some military or naval operation. And it is a strange com- 
mentary on the existing system of international law and inter-state 
relations that, in the present conflict, belligerents have deliberately 
committed such breaches of the law of nations and of international 
ethics, while neutral states have been compelled to use all the diplo- 
matic pressure and power at their disposal to procure from those recre- 
ant belligerents a tardy recognition that violation of recognized 
rules may have occurred and a promise of reparation. Moreover, it 
is manifestly unjust that small neutral states should be forced to pay 
out $25,000,000 a year (as Switzerland is doing now) to prevent any 
violation of her frontier, and that their citizens should be deprived of 
a large portion of their trade and means of livelihood, because two or 
more of their neighbors are drawn into an armed conflict. 

It is, therefore, evident that the existing laws of neutrality are 
quite inadequate to provide for the conditions and emergencies of the 



"Treaties of June 26, 1831, January 23, 1839, and August 9, 1870. 
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present time, and that their revision is imperatively demanded. This 
re-codification should be one of the chief — if not the chief — labors of 
the next Hague Conference, and it must be done with great care so 
that all the essential principles are clearly stated and will apply with 
equal precision and force to belligerents and neutrals alike. It is ex- 
tremely important, in this connection, that some means should be de- 
vised whereby the rights and interests of neutral states may be ade- 
quately protected, without the whole burden of providing such security 
and of enforcing the law of neutrality falling upon neutral nations. 
And the most vital point in any scheme for revision must be the es- 
tablishment of penalties of such moment and severity as will bring 
home to all states the consequences of every breach of the rules of 
neutrality. Penalties for violations by belligerents should be in propor- 
tion to the losses and damages imposed upon neutral states by such in- 
fractions of the law. And all neutrals should be authorized to demand 
at once such indemnities and to cut off all diplomatic, and commercial 
relations if need be, until such time as belligerents make proper restitu- 
tion or agree to submit them to the Hague Tribunal for adjustment 
where the amount of the indemnity is open to question. 

In municipal law, when any citizen commits a crime, he is arrested 
and deprived of intercourse with the rest of his fellows until the end 
of his trial, and, if convicted, for a long or short period according to 
his sentence. Even when let out on bail, his social position remains 
for the moment in abeyance; while conviction is sure to deprive him 
of both citizenship and social standing. Is it. then, too much to ask 
that, in the family of nations, any state which deliberately commits a 
crime against its neighbor should be deprived of intercourse with the 
other members of the family until it has made reparation or been pun- 
ished for its crime? Only on some such basis will it be possible to 
make international law effective and to secure protection for the 
smaller members of the international community. This may be a 
Utopian view and only possible of achievement when the great standing 
armies have been abolished and the nations of the world have signed 
a universal peace agreement. Yet it is a terrible outlook to think that 
the security, happiness and prosperity of small states should depend 
solely upon the will or caprice of their greater belligerent neighbors. 
States may hesitate to put any hindrances or checks upon the exercise 
of the full sovereignty of any independent state, but the dangers of 
the undefined position of a neutral state in international law have been 
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so brought into relief by the present war, that the Powers represented 
in any future Hague Conference can hardly refuse to lay down care- 
fully rules governing the duties and obligations of both neutrals and 
belligerents, with adequate penalties for any infractions of the law. 

The best world-opinion is hopeful of a general disarmament as a 
result of the present conflict. At any rate, if the statesmen and diplo- 
mats do not favor it, the people of all lands do. If this is accomplished, 
it will then be possible to hold another Hague Conference and place 
international law on a sane and workable basis. And it will be pos- 
sible also to secure some method of enforcement of the rules, now so 
sadly lacking. 

In any event, it should be possible for neutral states through co- 
operation and intelligent leadership to secure some revision and 
elaboration of the laws of neutrality that, while preserving the rights 
and interests of belligerents, will give adequate protection to the terri- 
tories, properties, persons and rights of neutral states. And no agency 
will be more effective in bringing about this justly desired situation 
than the exposure of a belligerent or of a neutral state to international 
and commercial isolation whenever it violates any law of neutrality or 
rule of international law. 

The President: This concludes the program for the evening, and! 
the Society stands adjourned until 10 o'clock, tomorrow morning. 

Thereupon at 10.15 o'clock, p. m., the meeting adjourned. 



